Rocky Flats Closure Contract No. DE-AC34-00RF01904



PART I - THE SCHEDULE

SECTION B

SUPPLIES OR SERVICES AND PRICES/COST
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SECTION B

SUPPLIES OR SERVICES AND PRICES/COST

B.1

SERVICES BEING ACQUIRED

(a) The Contractor is responsible for completing the Rocky Flats Closure Project in accordance with this Contract.  Except for personnel, services, facilities, equipment, materials and supplies utilized or furnished by the Government, the Contractor will furnish all personnel, facilities, equipment, material, supplies, and services needed by Contractor to perform the work in the manner required by this contract.

(b) (OPTIONAL)
903 Pad Remediation Project Removal.  Planning, executing, and completing the 903 Pad Remediation Project as identified in Work Breakdown Structure (WBS) #1.1.03.12.06.02 may be removed from the scope of this contract.  Execution of this option will require negotiation on the exact scope and timing of the action, and associated reduction in available funds to match funding required for completion by a third party.  This option would represent a change to the contract and require consideration as set forth in the Clause of this contract entitled “Changes.”

(c) (OPTIONAL)
903 Pad Remediation Project Extension.  Planning, executing, and completing of the 903 Pad Remediation Project as identified in Work Breakdown Structure (WBS) #1.1.03.12.06.02 may be extended beyond a fiscal year 2001 start and 2002 completion.  The extension may be from one year to as much as three years, to a fiscal year 2004 start and 2005 completion.  Execution of this option will require negotiation on the exact timing of the action and amount of the delay.  This option would represent a change to the contract and require consideration as set forth in the Clause of this contract entitled “Changes.”

B.2
TARGET COST AND TARGET FEE

The Target Cost and Target Fee are:

Target Cost (excludes fee):
$
3,963,000,000

Target Fee:
$
340,000,000
The actual fee will be determined in accordance with contract clause I.23.
B.3
OBLIGATION OF FUNDS

(a) Subject to the “Limitation of Funds,” clause in Section I, the total funds obligated under this contract is $_________________.

(b) (OPTIONAL)
$15,000,000 per year (fiscal years [FY] 01, 02, 03 and 04) funding increase.  The annual funding available to Rocky Flats from the EW-05 Closure Account described in Section C, Technical Exhibit A, paragraph VIII “Closure Project Funding” will be increased by $15,000,000 each year from the basis point of $657,000,000 per year beginning in fiscal year 2001.  Execution of this option will result in the subject increase in available funding for use by the Contractor, and the Contractor agrees to a reduction in the Target Fee of $15,000,000 for this funding stream.  In consideration of the contract modification to revise funding upward as stated herein for fiscal years 01, 02, 03 and 04, the Target Fee shall be reduced as stated herein without any adjustments to the maximum and minimum fee and associated share-line, providing that this option must be exercised prior to the start of each affected fiscal year.
(c) (OPTIONAL)
$30,000,000 per year (FYs 01, 02, 03 and 04) funding increase.  The annual funding available to Rocky Flats from the EW-05 Closure Account described in Section C, Technical Exhibit A, paragraph VIII “Closure Project Funding” will be increased by $30,000,000 each year from the basis point of $657,000,000 per year beginning in fiscal year 2001.  Execution of this option will result in the subject increase in available funding for use by the Contractor, and the Contractor agrees to a reduction in the Target Fee of $30,000,000 for this funding stream.  In consideration of the contract modification to revise funding upward as stated herein for fiscal years 01, 02, 03 and 04, the Target Fee shall be reduced as stated herein without any adjustments to the maximum and minimum fee and associated share-line, providing that this option must be exercised prior to the start of each affected fiscal year.

B.4
RESERVED

B.5
SCHEDULE INCENTIVE
(a) Accelerated physical completion of the Rocky Flats Closure Project is a strategic objective of the DOE and has significant benefits to the Government.  

(b) The Target Schedule Date for physical completion of this contract is set forth in subparagraph (c) below.    As set forth in subparagraph (c) below, physical completion on Target Schedule Date will result in $15 million Schedule Incentive Fee.  Physical completion earlier than this date will result in $5 million additional fee payment in a uniform daily amount, up to a maximum of the Earliest Schedule date dollar value.  For each day that physical completion is later than the Target Schedule Date, the acceleration payment to Contractor will be reduced a uniform daily amount up to a maximum of the Latest Schedule date dollar value, as more fully set forth in the Schedule Incentive graph, Section J, Attachment H.

(c) Schedule Incentive Fees will be earned in accordance with the following:



        Date

Incentive Fee


Earliest Schedule
March 31, 2006
$20,000,000 


Target Schedule
December 15, 2006
$15,000,000 

Zero Point
March 31, 2007
$
0


Latest Schedule
March 31, 2008
$20,000,000 Reduction


This is graphically depicted in Section J, Attachment H.
(d) In no event shall the schedule incentive fee payable under subparagraphs (b) and (c) plus the incentive fee payable in accordance with Clause I.23 exceed $450,000,000.  Any fee reduction for late schedule set forth in subparagraphs (b) and (c) shall be deducted from the incentive fee payable under Clause I.23.  Nothing in this subparagraph shall limit the deduction from fee for Category 1, 2 or 3 events as set forth in Clause B.6(3).

B.6
FEE PAYMENT SCHEDULE AND FEE PAYMENT WITHHOLDINGS 

(a) This provision establishes the method for payments of incentive fee as set forth in Clause I.23 entitled "Incentive Fee (MAR 1997)" from FAR 52.216-10. The amount of any conditional incentive fee payment shall be determined and paid by the Contracting Officer as set forth in Clause I.23 and other applicable clauses of this contract.  As used in this contract, the following definitions shall apply:

(1) “Target Cost”( TC )means the Target Cost specified in Section B.2 of this contract.  The Target Cost may be adjusted for equitable adjustments as set forth in the Clause of this contract entitled, "Changes," or other clauses of this contract.

(2) “Target Fee”( TF ) means the Target Fee specified in Section B.2 of this contract. The Target Fee may be adjusted for equitable adjustments as set forth in the Clause of this contract entitled, "Changes," or other clauses of this contract.

(3) “Budgeted Cost of Work Scheduled at Target Cost” (BCWSTC) means that portion of the approved Target Cost planned to be spent on an activity during a given period, measurable by period and cumulative to date, that reflects the Target Cost (TC).  This will be established by the submittal of a revised baseline to execute the closure contract (ref. Paragraph H.1.04 (e)).  The BCWSTC will be changed through equitable adjustments in accordance with the applicable clauses of the contract.

(4) “Budgeted Cost of Work Performed at Target Cost” (BCWPTC) is the sum of the approved Target Cost elements for activities completed during a given period, measurable by period and cumulative to date, that relates directly to the Budgeted Cost for Work Scheduled at Target Cost (BCWSTC).

(5) “Actual Cost of Work Performed at Target Cost” (ACWPTC) means the adjusted (as reflected in Clause B.8) total allowable costs expended under the contract to achieve the accomplished work, measurable by period and cumulative to date.

(6) “Cost Variance at Target Cost” (CVTC) means the variance between budgeted Target Cost of work accomplished and actual cost of work accomplished, measurable by period and cumulative to date.  It is expressed by the formula: BCWPTC – ACWPTC.

(7) “Schedule Variance at Target Cost” (SVTC) as set forth in Section B.6(d)(2) means the variance between planned and actual work accomplishment, measurable by period and cumulative to date.  It is expressed by the formula: BCWPTC – BCWSTC.

(8) "Schedule Incentive Fee" (SF ) means the Schedule Incentive Fee specified in Section B.5 of this contract. The Schedule Incentive Fee may be adjusted for equitable adjustments as set forth in the Clause of this contract entitled, "Changes," or other clauses of this contract.

(9) “Conditional Incentive Fee” means Target Fee divided by the number of quarters in the contract using the target physical completion date of December 15, 2006:  (CF = TF / 27.67 quarters).

(10) “Ordinary Fee”, means Conditional Incentive Fee less a 50% withholding.

(11) “Physical completion” as used in this contract and Clause I.23, Incentive Fee shall be defined as set forth by contract Clause F.2.

(12) "Maximum Fee" (MaxF ) means the highest fee the Contractor can earn as set forth in Clause I.23, Incentive Fee.

(13) "Minimum Fee" (MinF ) means the lowest fee the Contractor can earn as set forth in Clause I.23, Incentive Fee.

(14) “Actual cost of physical completion” means the total allowable cost to achieve physical completion, as set forth in Clause I.23 and as adjusted by Section B.8, below.

(15) Non-Legacy Onsite Event is an onsite condition or event created by the Contractor after the effective date of this contract.

(b)        The Contractor may submit invoices for ordinary fee payments following the submittal of the Quarterly Critical Analysis in accordance with Clause H.1.03(e)(2).  The Government will review and disposition Contractor's Quarterly Critical Analysis, and within forty (40) calendar days of submittal date, provide Contractor written notice of consent to submit its invoice.  Upon receipt of an acceptable invoice for ordinary fee, the Contracting Officer will assess the need for adjustments based upon the factors discussed later in this provision.  Unless the Contracting Officer elects to do otherwise as set forth below, ordinary fee payments will be made quarterly, not more than 3 business days consistent with subparagraph G.7(a) after the Contractor submits an acceptable invoice. The process for administration of the incentive fees shall be as follows:

(1) Calculation of Conditional Incentive Fee 

(2) Calculation of Ordinary Fee

(3) Cost, schedule, or other adjustment as set forth in subparagraphs (d) through (g), below

(4) Based on items 1 through 3 immediately above, remittance of fee payment as set forth herein.

(c) The Contractor may elect not to submit an invoice for an ordinary fee payment.  In the event the Contractor elects not to submit an invoice for an ordinary fee payment, the Contractor shall affirm its election in writing to the Contracting Officer.  When the Contractor elects not to submit an invoice, pursuant to this subparagraph, the fee amount not invoiced will be due and payable in accordance with Clauses F.3 and B.7.

(d) In determining the appropriate amount of fee to be paid, the Contracting Officer will take the following factors into consideration:

(1) Cost Variance at Target Cost.  The Budgeted Cost of Work Performed at Target Cost (BCWPTC) minus the Actual Cost of Work Performed at Target Cost (ACWPTC) will define the cost variance.  When there is no cost variance, the Contracting Officer will make no adjustment to the ordinary fee payment (unless otherwise warranted for reasons described elsewhere in this Clause).  When cost variances indicate the Contractor will earn Maximum Fee, the Contracting Officer will adjust the ordinary fee payment upward proportionally, up to a maximum of MaxF/27.67; if cost variances indicate the Contractor will earn Minimum Fee, the Contracting Officer will adjust the ordinary fee payment downward proportionally, down to a minimum of MinF/27.67. 
(2) Schedule Variance at Target Cost.  A calculation of "earned value variance" based on physical completion of project mission tasks (level of effort work generally excluded) will be used to define the schedule variance.  The "earned value variance" will be calculated as the BCWPTC minus the Budgeted Cost of Work Scheduled at Target Cost (BCWSTC) for predetermined work activities.  Earned value variance will be calculated for the project from contract effective date to current date.  Earned value for each predetermined work activity will only be included when work is 100% complete.  No intermediate calculations of earned value will be used for schedule variance.  The Contracting Officer may reduce the conditional fee payment for negative schedule variances as measured by earned value variances, or increase conditional fee payment for positive schedule variances as measured by earned value variances.  The range of increases/decreases for schedule variance will be similar to that for cost variance described above.

(3) Fee Payments During Transition to the New Baseline.  The Contracting Officer will make no adjustments, except for Category 1, 2 or 3 events, to the ordinary fee payments for Cost or Schedule Variances during transition.  The contractor may invoice for fee in accordance with the following schedule.
Date


      Ordinary Fee Payment
March 31, 2000


$4,116,374

June 30, 2000


$6,143,838

September 30, 2000

$6,143,838

December 31, 2000

$6,143,838

(e) For reasons and in the manner explained in paragraphs below and to provide for the remedies and obligations established in Section E or elsewhere in this contract, the Contracting Officer may decide to reduce any ordinary fee payment. The Contracting Officer may elect to deduct fee.  This would result both in a reduction of the immediate conditional incentive fee payment and also in a downward adjustment to the amount of the total adjusted fee at the contract's physical completion. 

Environment, Safety & Health (ES&H) and Safeguards and Security Compliance

The Rocky Flats Closure Project and this contract have a mission of accelerated project completion.  The nature of the contract, along with the financial incentives for accelerated completion or for cost effectiveness should never compromise or impede full and effective implementation of the Integrated Safety Management System and full ES&H and Safeguards and Security compliance.  Cost and schedule variances due to work delays resulting from Contractor safety management lapses or non-compliance will generally not be accepted as a basis for adjustment to the Target Cost or Target Schedule Date.  In addition, the Contractor will be subject to monetary fee deductions as described below.  Such events or incidents are considered symptomatic of a breakdown in the safety management system.
(1) Category 1 Events or Incidents:

Category 1 events or incidents are those that would threaten the success of the Rocky Flats Closure Project.  This Category would include events or incidents that lead to DOE's decision to disapprove an important system critical to project success, such as the Safety Management System or the Safeguards and Security (S&S) System.  For Category 1 events or incidents, the Contracting Officer may deduct up to 6 months worth of ordinary fee payments in their entirety.  Examples include, but are not limited to:  

· Nuclear criticality event

· Workplace fatality due to work-related conditions

· Theft, loss or diversion of Special Nuclear Material, as defined in the 1995 S&S Glossary of terms.  Excludes inventory discrepancies not related to theft or diversion.

· Fire in a Hazard Category 2 or 3 facility exceeding Max. Possible Fire Loss as defined in DOE Order 420.1

· Event which results in a consequence greater than 100 mrem to a co-located worker (600 meters from the facility) due to an accident in a Hazard Category 2 or 3 facility

· Non-legacy onsite event which results in an offsite water quality exceedence of greater than 15.0 pCi/liter Pu as measured in accordance with the Integrated Monitoring Plan.

(2) Category 2 Events or Incidents:

Category 2 events or incidents are those that reflect conditions significantly adverse to safety or conditions that could result in significant additional costs to the Government.  This Category would also include events or incidents where an actual injury, exposure, or exceedence occurred or nearly occurred but has minor practical long-term health consequence and would also include potential breakdown or failure of an important system critical to project success, such as the Safety Management System or the Safeguards and Security System.  For Category 2 incidents, the Contracting Officer may deduct up to  $2 million in ordinary fee payments. Examples include, but are not limited to:

· Event resulting in individual receiving a calculated absorbed dose exceeding 25 rem CEDE  

· Event which results in loss of all criticality safety contingencies.  Excludes legacy events.  

· Facility fire exceeding the Maximum Credible Fire, as that term is defined in DOE Order 420.1

· Unmitigated acute exposure which exceeds ERPG-2 limits established for emergency planning purposes

· Total Site level 1 and 2 Technical Safety Requirements (TSR) violations exceed 30 in a calendar year

· Non-legacy onsite event which results in an offsite water quality exceedence of greater than 1.5 pCi/liter Pu as measured in accordance with the Integrated Monitoring Plan

· Contractor-caused packaging deficiency that results in a container breach and material release during offsite shipment or receiving

· Theft, loss, or diversion of strategically significant classified materials (i.e., physical equipment, tooling, etc) or classified documents.  Excludes inventory discrepancies not related to theft or diversion.

· Air release from project or incident causing a measured 10 mrem dose at the site boundary.

(3) Category 3 Events or Incidents:

Category 3 events or incidents are those that may indicate or reflect a lack of focus on improving environment, safety, health, safeguards, or security performance.  For Category 3 incidents, the Contracting Officer may deduct up to $250,000 from ordinary fee payments.  Examples include, but are not limited to:

· Accident resulting in 5 or more Lost-Workday cases

· Each month that the 12 month rolling average for Total Recordable Case Rate exceeds 3.5

· Each month that the 12 month rolling average Lost Workday Case Rate exceeds 2.0

· Each month that NCRs on waste packages exceed 8% on a 12 month rolling average

· More than 15 level 1 or 2 TSR violations in calendar year 

· More than 7 Level A and B fire impairments over 30 days old in a calendar month

· Number of level 3 and above criticality safety infractions exceeds 14 in a calendar year

· More than 20 skin contaminations above 1,000 dpm per 100 cm2 in a calendar year

· Less than a 10% reduction in site total person-rem from previous calendar year (excluding DOE).  Once collective site exposure is below 100 rem this event shall no longer be applicable.

· More than 20 confirmed internal depositions above 100 mrem in a calendar year

· Unmitigated acute exposure which exceeds ERPG-1 limits established for emergency planning purposes

· Non-legacy onsite event which results in an offsite water quality exceedence of greater than the 0.15 pCi/liter Pu as measured in accordance with the Integrated Monitoring Plan

· Radiological air release from a project exceeding 10 times the planned maximum defined in project documents.

· One or more regulatory milestones missed as identified from the Rocky Flats Closure Project Baseline by using the milestone setting process identified in the RFCA provided that penalties for missed RFCA milestones have been assessed against DOE.

(4) Mitigation Factors:

In deciding to adjust ordinary fee payments for a Category 1, 2 or 3 event, the Contracting Officer shall apply only a single penalty for each separate event even if a single event may qualify for more than one penalty; however, fines and penalties imposed under the Price-Anderson Act are excepted from this provision.  If event or incident results in Price Anderson fines or penalties, or penalties for missed RFCA milestones, along with Category 1, 2 or 3 consequences, the PAAA fines or penalties, or penalties for missed RFCA milestones will apply.  If the applicable deduction is greater than the fine or penalty, the difference between the PAAA fines or penalties or penalty for missed RFCA milestones and the applicable deduction will be an adjustment to the ordinary fee payment.  The Contracting Officer shall ensure that Contractor receives impartial fair and equitable treatment, as set forth in FAR 1.602-2, and will take into account mitigating factors.  These may include factors such as those set forth below:

· Degree of control that the Contractor had over the event

· Event caused by "Good Samaritan" act by the Contractor (e.g., offsite emergency response)

· Efforts that the Contractor had made to anticipate and mitigate the possibility of the event in advance

· Contractor response to the event to mitigate its impacts and recurrence

· General status (trend and absolute performance) of safety and compliance in related areas

The Contracting Officer may apply appropriate fee reductions or withholdings after the fact to subsequent ordinary fee payments, provided such fee adjustments are identified in writing to Contractor within six (6) months of date of the event or incident occurrence or last event in a trend.  

(f) Release of Withheld Fee.

(1) The Contracting Officer may release withheld fees when the Contractor demonstrates that the condition leading to the withholding has been corrected.  For example, a withheld fee resulting from one or more cost variance(s) may be paid to the Contractor when the Contractor recovers from the cost variance, meaning that there has been acceptable cost variance at the ends of two consecutive quarters.

(2) Upon physical completion of the contract, fee withholdings will be released in accordance with Clause F.3.

(g) Bankruptcy or Other Issues with Guarantor Companies.  In order to assure the Contractor's ability to repay any ordinary fees that are determined to be in excess of the actual fee earned at the physical completion of the contract, the Contracting Officer reserves the right to discontinue ordinary fee payments in the event one of the Contractor's Guarantor companies files bankruptcy or is acquired by other owners, or other events arise with the Guarantor company that jeopardize the Government's ability to recover unearned ordinary fee payments.

(h) Repayment of Bankruptcy Reserve.  In the event of the bankruptcy, acquisition by other owner or other event as described in (g) above, the remaining Guarantor company shall within 120 days after such event, provide evidence satisfactory to the Contracting Officer that such bankruptcy, change in ownership or other event does not affect the ability of the Contractor to continue to perform the obligations under the contract, or affect a material Governmental or DOE interest.  Upon such showing, the Contracting Officer shall resume making payments of fee unreduced because of the events in subparagraph (g) and shall release all fee payments withheld due to events described in (g) during the preceding 120 days.

Nothing in this Clause B.6 limits the rights of the Contracting Officer set forth in the clause "Incentive Fee" of this contract.

B.7
FINAL FEE DETERMINATION

(a) Upon the physical completion of the contract, the Contracting Officer shall determine and pay the total fee earned by the Contractor consistent with Clause I.23, "Incentive Fee," Clause B.6, "Fee Payment Schedule and Fee Payment Withholding," Clause B.5, "Schedule Incentive," and Section F of the contract.   All payments of ordinary fee made before physical completion of the contract will be conditional.  If the amount of the total adjusted fee is less than the total amount of ordinary fee payments previously made to the Contractor, the Contractor shall reimburse the Government the difference.  If the amount of total adjusted fee is more than the total amount of ordinary payments of fee previously made to Contractor, the Government shall pay the Contractor the difference. 

(b) Termination.  If this contract is terminated in its entirety, fee shall be payable to the Contractor consistent with Clause I.23 and the termination provisions of this contract.  DOE and the Contractor recognize that accelerated closure is the mission of the Rocky Flats Environmental Technology Site.  The parties agree that the term “Default” in Clause I.85, Termination, includes the situation where the aggregate adjustments for Cost Variance at Target Cost and Schedule Variance at Target Cost equals or exceeds –56% (negative 56%) for a period of any 4 consecutive calendar quarters, commencing the first quarter from July 1, 2001.  Nothing in this paragraph shall limit or restrict the application of Clause I.85, Termination, of this contract.

B.8
ADDITIONAL ITEM(S) EXCLUDED FROM ACTUAL COST

Subparagraph (e) of Clause I.23 entitled "Incentive Fee” identifies certain costs that will not be included in "total allowable cost" for the purposes of fee adjustment.  As set forth in subparagraph (e)(5), all other allowable costs are included in "total allowable cost" for fee adjustment in accordance with subparagraph (e), unless otherwise specifically provided in this contract.  The following item(s) of cost are not to be included in "total allowable cost" for the purposes of fee adjustment under the clause "Incentive Fee":

· The cost of any lump-sum payment directed by the Contracting Officer in accordance with Clause H.9 " Responsibilities for Operation/Termination of Benefits Systems."

· Increased disposal or transportation costs for waste disposal sites controlled by DOE (such as NTS and WIPP)

· All administrative and closeout costs incurred by Contractor as referenced in Clause F.3 of the contract.
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