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SECTION H

SPECIAL CONTRACT REQUIREMENTS

H.1
PROJECT CONTROL SYSTEMS AND REPORTING REQUIREMENTS
H.1.01
Project Control System Requirements

(a) In the performance of this contract, the Contractor shall establish, maintain and use a project control system meeting the requirements specified in the contract, in the following paragraphs titled “Baseline Development,” “Project Performance,” and “Baseline Change Management” of this Section H.1, and any other system requirements defined by the Contracting Officer.  Contractor may use a pre-existing project control system if such system satisfactorily addresses the system requirements defined below.

(b) The project control system must also meet the requirements of the following DOE guidance:

(1) DOE Order 430.1A, Life-Cycle Asset Management (LCAM), October 14, 1998;

(2) Integrated Planning, Accountability, and Budgeting System – Information Systems (IPABS-IS) Data Requirements, December 18, 1998;

(3) Integrated Planning, Accountability, and Budgeting System (IPABS) Handbook, February 16, 1999; and

(4) HQ Baseline Change Control Charter, Office of Environmental Management, Rev. 0, June 23, 1999.

(c) The Contractor shall provide the Contracting Officer with a detailed written description of the proposed project control system for review and approval within 30 days after award of the contract.  Cost effective, graded application of controls will be a critical factor in determining acceptability of the proposed system.  

(d) The Contracting Officer or designated representatives will conduct a compliance review of the Contractor’s proposed project control system to determine if the description and procedures meet the intent of this contract clause, “H.1, Project Control Systems and Reporting Requirements.”  The Contracting Officer will use the following two references as the main tools to evaluate the Contractor’s project control system:

(1) DOE/PR-036, Project Control System Guidelines Implementation Reference Manual, Interim, December 1992; and

(2) A Guide to the Project Management Book of Knowledge, Project Management Institute, 1996.

Upon system approval by the Contracting Officer, the Contractor shall fully implement the project control system.  The Contractor shall not make any significant changes to the approved system without the prior written approval of the Contracting Officer.  The Contracting Officer may direct additional compliance reviews after contract award to determine whether the Contractor is operating the project control system efficiently and producing accurate planning, budgeting, reporting and change control data.

(e) The Contractor shall provide the Contracting Officer or designated representatives with access to all pertinent records, data, and plans for purposes of initial approval, approval of proposed changes, and the ongoing operation of the project control system.

H1.02 Baseline Development

(a) Technical Baseline and Work Scope Definition

(1) Work Breakdown Structure.  The Work Breakdown Structure (WBS) shall provide the basis for all project control system components, including estimating, scheduling, budgeting, performing, managing, and reporting, as required under this contract. 

(2) Technical Baseline.  The approved project technical baseline shall be established and maintained in a manner that ensures it can be used to further define and accomplish work, performance can be objectively measured, and its configuration is controlled and changes managed by formal processes.  The cost account (currently Work Authorization Documents or WADs) is the fundamental grouping of work at which the Contracting Officer will receive routine status reports, evaluate and measure project performance, and exercise change control authority.  Cost accounts will be summarized into nine Project Baseline Descriptions.

(b) Roles and Responsibilities

(1) Organizational Breakdown Structure.  The manager responsible for each cost account within the WBS shall be identified. The functional and technical scope responsibilities, limits of authority, and key interface points for each cost account manager will also be included.

(2) Indirect Costs.  Person(s) with responsibility and authority for managing and controlling indirect costs shall be identified at a level consistent with the other cost accounts.

(3) Cost Account Manager Responsibilities.  A cost account shall be assigned to a manager with responsibility and authority to plan and budget the work, and control the resources and work activities within the approved technical, schedule, and cost baselines.  The  Cost Account Manager is also responsible to report status to allow complete project rollup of technical, schedule, and cost performance for current period, cumulative to-date, and at-completion.

(c) Cost Estimating

(1) Estimating Methodologies.  Estimates shall be integrated with the WBS and use estimating methodologies that are consistent with DOE Order 5700.2D, Cost Estimating Analysis and Standardization.

(2) Estimate Preparation.  Estimates shall be prepared consistent with the established project baseline and can be identified by each WBS element, or rolled up to cost account, Project Baseline Description (PBD), or total closure project level.  The control system must maintain capability to provide Total Estimated Cost (TEC), Total Project Cost (TPC), Estimates-to-Complete (ETC), and Estimates-at Completion (EAC).    

(d) Planning and Scheduling Baseline

(1) Planning Constraints.  A planning process shall be established and maintained throughout the project life that identifies programmatic, operational, legislative, institutional, and other requirements, constraints, and assumptions that may affect technical, schedule, and cost baselines.  Potential impacts are identified and considered in managing baselines through contingency planning and management.

(2) Project Risk Management.  The Risk Management Plan shall be developed that identifies the various internal and external risks to achieving the project baseline.  The Risk Management Plan will analyze possible alternatives to mitigate impacts, select and definitize specific alternatives including cost and implementation schedules for each alternative, and provide for routine reporting and updating of the Plan at least quarterly.

(3) Schedule Development.  Schedules shall be developed that integrate with the WBS and cost estimates and represent all project work scope regardless of funding source.  Certain non-project level of effort work scope may be excluded.  Each activity will have assigned duration representing work scope accomplishment.  Activity logic links shall depict all work scope constraints and decision points and shall be integrated into a total project network schedule.  Work scope critical path network schedules are required for the total project and each PBD and in all cost accounts which exceed $5 million in life-cycle cost.

(4) Schedule Baseline. The project schedule shall clearly depict critical path activities and milestones from which actual performance for activities and milestones can be compared, and from which performance forecasts can be derived.  Activities shall be resource loaded at one level below the cost account or lower to develop time-phased budgets that are integrated with the schedule.

(5) Intermediate Schedules.  The project schedule shall be developed in a manner that allows extraction of intermediate and detail level schedules, for individual Project Baseline Descriptions and individual cost accounts.  Milestones shall be identified and maintained  as part of the schedules.

(e) Cost 

(1) Cost Accounts.  A cost account structure shall be developed that is integrated with the WBS and facilitates collection of cost by functional organization and cost element.  All work scope for the cost account shall be identified and a budget for that work developed.  Budget projections shall be time-phased consistent with the schedule and anticipated resources, and shall be reconcilable with the cost estimate.

(2) Total Value of Accounts.  All work shall be represented in cost accounts and the sum of the cost account budgets, plus contingency and management reserve and fee, equals the  baseline value.  The  baseline will separately identify the following individual budget elements:

a) Direct budget – developed at Work Package level, identified at cost account level

b) Indirect budget – same as direct budget for indirect accounts

c) Management Reserve budget – identified at total closure project level

d) Cost Contingency – developed at cost account level, but summarized at PBD level

e) Fee – developed based on adjusted target cost, identified at baseline summary level

(3) Managing Cost Accounts.  A practical and effective method for controlling and measuring performance of the cost accounts shall be used, that is verifiable and consistent with schedule performance management.  The Contractor shall exercise specific control and decision authority at the cost account level or lower.  Indirect budgets, management reserve, and cost contingency will be included in the cost account management system. 

H 1.03 
Project Performance

(a) Funds Management

(1) Funding Limits.  Project commitment and expenditures shall not exceed funding limits as approved by the Contracting Officer.  Funding controls as established in the Contractor’s control system shall provide early warning before funding limits are exceeded.

(2) Funding Changes.  The Contractor shall analyze DOE proposed or directed funding changes for their impact on technical, schedule, and cost elements of the baseline.  Baseline changes to adjust for significant funding changes may be proposed consistent with Change Control procedures.

(3) Funding Reconciliation.  An ability to reconcile forecasted funding requirements with estimated costs to execute remaining project work shall be maintained on a monthly basis by cost account.  Analysis of the variance between currently authorized funds and estimated costs to complete shall be used by the Contractor to make adjustments to budgets or release contingency funds to Cost Account Managers as appropriate.

(b) Accounting

(1) Recording Costs.  All actual direct costs incurred for resources applied in the performance of work shall be recorded on a timely basis each month.  Cost assignments shall be made in accordance with an established and auditable system that conforms to Generally Accepted Government Accounting Standards and Cost Accounting Standards.  Actual costs incurred must be recorded in the same accounting period that performance is measured and recorded.  Any indirect costs and contingency costs shall also be collected and appropriately allocated to the project.

(2) Collecting Costs.  Costs shall be collected at a Work Package level or lower and able to be summed through the WBS, cost account, PBD, or by major Contractor functional organizations.  Mischarges on time cards or other administrative or accounting errors shall be corrected in a timely manner.  Cost Account Managers shall be provided appropriate reports and information to analyze monthly charges and are held responsible for the validity of charges to their cost account.

(c) Work Authorization

(1) Work Authorization.  Approval of this Contract provides authorization for the Contractor to complete the full scope of work in the Contract.  Any Contractor requested changes or DOE directed changes shall be addressed through the established Change Control process.

(2) Contract Funding.  The Closure Project Baseline with any approved revisions shall provide the basis for annual authorization of funds to the Contractor for each fiscal year.  The Manager of the Rocky Flats Field Office will under normal conditions obligate to the contract the total annual project funding at the start of the fiscal year.  Contract funding under this contract shall be subject to the administrative controls as described below:

Annual Work Analysis.  Prior to the release of funds for each fiscal year, the DOE will analyze the technical, schedule, and cost baseline for that upcoming fiscal year.  By May 31st each year the DOE will provide an estimate of any budget restrictions, or specific technical or schedule guidance for the upcoming fiscal years through the remainder of the project.  The Contractor shall prepare a project performance forecast for all upcoming fiscal years from the approved total Closure Project Baseline and the DOE guidance.  By July 31st each year the Contractor shall submit to the Contracting Officer or designee a comprehensive analysis of total project status, including impacts to technical, schedule, and cost elements of the Closure Project Baseline and the projected budget allocations to cost accounts with a focus to activities described in the baseline for the upcoming fiscal year.  This deliverable is known as the Annual Work Analysis (AWA), as derived from the life-cycle project baseline.  Variations from the life-cycle project baseline described in the AWA, which exceed established thresholds, shall be addressed through established Change Control procedures and if necessary, incorporated into the contract by modification. 

(3) Resolving Conflicts.  In the event there is a conflict between the requirements of this clause and the referenced DOE Orders and guidance, the Contractor shall obtain guidance from the DOE Contracting Officer.

(4) Responsibility to Achieve Environmental, Safety and Health Compliance.  It is the intention of the Government that all work performed by the Contractor be conducted in a manner that protects the environment, the health and safety of employees, and the public.  Notwithstanding the other provisions of this clause, the Contractor has, in the event of an emergency, authority to authorize corrective actions as may be necessary to sustain operations in a manner consistent with applicable environmental, safety and health statutes, regulations, and procedures.  The Contracting Officer shall be notified in writing within 24 hours of any Contractor action taken pursuant to this provision.

(d) Performance Analysis

(1) Project Performance.  Differences between planned and actual performance, shall be analyzed and reviewed monthly against the total project baseline and the Target Cost and Target Schedule for the current fiscal year portion of the total project.  Performance analysis techniques shall be commercially accepted and documented, and shall utilize earned-value methods at the cost account or lower levels of the WBS and shall be reported to DOE at the PBD level.  Objective measures are preferred for measurement of all technical work scope.  For variances between planned and actual that exceed thresholds established by the Contracting Officer, the analysis shall describe the causes for variance, impact on other cost accounts, and corrective action required.

(2) Project Risk and Contingency Management.  The risk from project and program factors that may affect the technical, schedule, or cost aspects shall be included in the development of the project baseline.  Changes in the nature of these risks due to evolving social, political, organizational, environmental or other factors shall be analyzed quarterly, and resulting impacts to the project baseline evaluated.   Risk plans shall be adjusted and risk management actions taken as appropriate, including performance improvements, reallocation of budgets to cost accounts, release of contingency funds, or baseline change proposals submitted if thresholds are exceeded.  

(3) Estimate at Completion.  Quarterly the Estimate at Completion (EAC) for the total project shall be reviewed and evaluated for consistency with observed trends in performance, emerging or resolved issues, and changes in the assessment of project risk.

(e) Reporting

(1) Periodic Plans and Reports.  The Contractor shall submit periodic plans and reports in such form and substance as required by the Contracting Officer.  These periodic plans and reports shall address general management, schedule/labor/cost, performance measurement, financial incentives, and other technical information relating to performance under the Contract.  Section J, Attachment F (Reporting Requirements Checklist) provides specific information regarding the required plans and reports, frequency, due dates, reporting levels, distribution, and thresholds which apply.  Where specific forms are required for individual plans and reports, the Contracting Officer shall provide such forms to the Contractor.

(2) Quarterly Critical Analysis (QCA).  Once each quarter the Contractor shall prepare and submit a comprehensive report which critically analyzes the overall status of the closure project as well as many key metrics.  This report shall include overall narrative summaries, analysis of schedule trends and projects float, critical path performance, analysis of critical manpower skills of other resources, budget and funding figures, and project risk and contingency plan updates.  Reporting elements required for the QCA are indicated on the Section J, Attachment F (reporting Requirements Checklist).  Each QCA will be signed by the top executive for the Contractor to revalidate the Contractor’s commitment and accountability for the project performance.

(3) Report Consistency.  Plans and reports shall be prepared in such a manner as to provide for consistency with the contract Statement of Work, the project baseline, the approved Work Breakdown Structure, and correlation of data among the various plans and reports.  The reporting system established and maintained by the Contractor pursuant to this clause shall recognize changes in work effort directed by the Contracting Officer. The Contractor’s reporting system shall be able to provide for the following at the  PBD level:

1) Timely incorporation of contractual changes affecting estimated cost and schedule;

2) Reconciliation of estimated costs for those elements of the WBS or discrete cost accounts with current performance measurement budgets in terms changes to the authorized work and internal replanning;

3) Changes to records pertaining to work performed that will change previously reported costs for correction of errors and routine accounting adjustments;

4) Revisions to the Contract's estimated costs for Government-directed changes to the contractual effort.

(4) Full Access.  The Contractor shall provide the Contracting Officer, or designated authorized representatives, access to any and all information and documents comprising the Contractor’s project control and reporting system.  Generally access will not be requested more than one level below the level chosen by the DOE for control and approval authority (PBD), except during compliance reviews.

(5) Flow-Down of Reporting.  The Contractor shall include graded reporting requirements in all subcontracts adequate to fairly evaluate performance.  The full requirements of this clause shall be in all cost-reimbursement type contracts when:

1) The value of the subcontract is greater than $12.5 million per year, unless specifically waived by the Contracting Officer; or,

2) The Contracting Officer determines that the contract/subcontract effort is, or involves, a critical task related to the contract.

H.1.04
Baseline Change Management

(a) Baseline Changes.  The baseline (which shall be defined for all purposes notwithstanding any other language in this contract as the Rocky Flats Closure Project Baseline) is the source document for all project control and baseline change management.  The processes for managing and administering changes to all elements of the baseline shall be timely, formal, and documented. Baseline changes shall be proposed when:

(1) Necessitated by significant project delays, events or other impacts; or

(2) The parties have negotiated an equitable adjustment in accordance with Clause, I.75 entitled "Changes – Cost Reimbursement” or other clauses of this contract. 

(b) Baseline Thresholds.  Provided that the change does not affect Target Cost and Target Schedule, the baseline change control thresholds for technical, schedule, and cost changes shall be  the lesser of the following:

DOE Headquarters Level 

$40,000,000 or 20% of the PBD costs on an annual basis

RFFO Level


$20,000,000 or 10% of the PBD costs on an annual basis

Contractor Level


Up to the RFFO level

(c) Spending at Variance.  In some circumstances the Contractor may exceed authorized budget levels for a specific cost account when a baseline change is not warranted, such as for cost overruns.  The change control system shall track, manage, and provide for approval of changes in funding level as a separate but integrated part of the overall change control process.  Change control records shall maintain clear distinction between approved changes in funding and baseline changes.

(d) Change Control Processing.  Change proposals shall be initiated and processed in a timely fashion consistent with the requirements of this contract.  Specific change control time frames for consideration and approval will be established by the Contracting Officer.  Each change control threshold level shall accommodate emergency changes. A record of all approved changes, at any level, shall be maintained through the life of the project.

(e) A baseline update to the Rocky Flats Closure Baseline, revision 3a and the Contractor's system of earned value will be submitted on June 30, 2000, and will include the following features:

· Will incorporate the Statement of Work and the terms and conditions of this contract

· Will include baseline changes agreed to through June 30, 2000

· Will align project costs (budgeted cost of work scheduled plus contingency) and the expected conditional incentive fee with the annual funding level anticipated for this contract

· Will address Ernst and Young findings on the review of Revision 3a

· Will be developed at the same or lower level of detail as Revision 3a

The Contractor shall have the right to implement the revised baseline and its system of earned value following submittal of the baseline, subject to adjustments agreed between the parties.

(f) Target Cost and Schedule Adjustments.  Any changes to target cost, target fee, target date or target schedule incentive fee shall be executed only by a contract modification pursuant to the contract terms and conditions.  Baseline changes will not imply the need for a contract modification.

H.2
TECHNICAL DIRECTION  

(a) In addition to those functions specifically reserved throughout this contract for the Contracting Officer, the Contracting Officer shall be the sole authority within the RFFO for establishment of Performance Baseline Descriptions (PBDs), establishment of work priorities, and directing work requiring the expenditure of funds which have been obligated for performance of this contract.

(b) Certain actions that require the formal signature of a Contracting Officer may be officially delegated in writing to Contracting Officer’s Representatives (CORs).  For the purpose of this clause, a COR is an individual designated by the Contracting Officer to act as an authorized representative for such functions as technical monitoring, inspection, and other functions of a technical nature not involving a change in the scope, cost, terms or conditions of the contract.  Copies of any such delegations relating to this contract will be provided to the Contractor.  The Contractor shall comply with direction provided by the COR.  The following positions are identified as having COR authority:

Paul Golan, the Deputy Manager, authority for environmental restoration; waste management; environmental/ ecological monitoring; nuclear material management; building management; environment, safety, and health; nuclear and criticality safety; emergency management; safeguards and security; architect/engineering and construction management; regulatory interface and commitment activities; operational baselines and planning; performance measure development and validation; necessary and sufficient program; management control system; authorization basis activities; performance assessment; quality assurance; invoice reviews; and operations management;

Mell Roy, Chief Counsel, authority for litigation management activities, invoice reviews and approvals/disapprovals, and the administration of the DOE Office of General Counsel Legal Services and Litigation Management Policies and Procedures

Mary Ann Tinney, acting Field Chief Financial Officer, authority for budget formulation and budget execution activities, finance and accounting activities, audit and audit-related activities, financial compliance activities, and invoice reviews;

Mary O. Hammack, Closure Project Communications, authority for Freedom of Information Act requests; 


Michael Weis, Assistant Manager for Field and Performance Assessment, serving as the Deputy Manager’s alternate COR, authority for environmental restoration; waste management; environmental/ecological monitoring; nuclear material management; building management; environment, safety, and health; nuclear and criticality safety; emergency management; safeguards and security; architect/engineering and construction management; regulatory interface and commitment activities; operational baselines and planning; performance measure development and validation; necessary and sufficient program; management control system; authorization basis activities; performance assessment; quality assurance; invoice reviews; and operations management; and

Joe Legare, Assistant Manager for Environment and Infrastructure, serving as the Deputy Manager’s alternate COR, authority for environmental restoration; waste management; environmental/ecological monitoring; nuclear material management; building management; environment, safety, and health; nuclear and criticality safety; emergency management; safeguards and security; architect/engineering and construction management; regulatory interface and commitment activities; operational baselines and planning; performance measure development and validation; necessary and sufficient program; management control system; authorization basis activities; performance assessment; quality assurance; invoice reviews; and operations management.

In addition to the above CORs, the Rocky Flats Field Office Manager has full contracting authority in his/her capacity of Head of the Contracting Activity.  This authority is assumed by any individual he/she designates to act as the Manager in his/her absence, when that designee is acting within the limits of the Manager's delegation of authority.  Persons with written delegation of authority to act for the above CORs on a temporary basis may sign authorizations within the CORs’ authority.

Also, DOE personnel designated as Facility Representatives provide technical oversight of operations to help line management assure that the facilities are operated in a safe, healthful, and environmentally acceptable manner in accordance with DOE Directives and other requirements.  As such, they have Stop Work and Shutdown Authorization Authority.

(c) The performance of work by the Contractor, in compliance with the Project Control System and PBDs, shall be subject to technical direction from the CORs as follows:

(1) Directions to the Contractor which redirect the contract effort, shift work emphasis within a work area or a PBD, require pursuit of certain lines of inquiry, fill in details, or otherwise serve to accomplish the contractual Statement of Work.

(2) Provision of written information to the Contractor which assists in the interpretation of drawings, specifications, or technical portions of the work description.

(3) Review and, where required by the contract, approval of reports, drawings, specifications, and information to be delivered by the Contractor to the Government under the contract.

(4) Monitoring compliance with applicable Environment, Safety and Health provisions and DOE Rules and Orders.

(d) The Contractor shall only accept technical direction if provided in writing and if within the provisions of the contract and the scope of the closure project baseline.  Technical direction shall not (1) authorize the Contractor to exceed the total funds obligated on the contract; (2) entitle the Contractor to any increase in the total amount of fee set forth in the contract; (3) change any of the express terms or conditions of the contract; or, (4) interfere with the Contractor’s rights under the terms and conditions of the contract.

(e) The Contractor shall proceed promptly with the performance required by duly issued written technical directions.  If, in the opinion of the Contractor, any technical direction violates the prohibitions set forth in paragraph (d) of this clause, the Contractor shall not proceed but shall promptly orally notify the Contracting Officer of the direction and reason(s) the direction violates the provisions of this clause.  The Contractor shall confirm this notification in writing within five (5) workdays from receipt of DOE’s written direction.  The Contracting Officer shall render a decision on whether or not the technical direction is or is not within the Statement of Work of the contract and whether or not a change order will be issued pursuant to the clause entitled, “Changes.”  This decision shall be issued and/or confirmed in writing, and the Contractor shall promptly comply with the DOE’s direction.

(f)
A failure of the Contractor and DOE to agree that the technical direction is within the scope of the contract, or a failure to agree upon the contract action to be taken with respect thereto, shall be subject to the provision of the clause entitled, “Disputes (Alternate I)” (FAR 52.233-1).

H.3
STOP-WORK AND SHUTDOWN AUTHORIZATION 

(a) In the event of an imminent health and safety hazard, identified by facility line management or operators or facility health and safety personnel overviewing facility operations, the individual or group that identified the imminent hazard situation should immediately take actions to eliminate or mitigate the hazard (i.e., by directing the operator/implementer of the activity or process causing the imminent hazard to stop work, or by initiating emergency response actions or other actions) to protect the health and safety of the workers and the public and to protect DOE facilities and the environment.  In the event an imminent health and safety hazard is identified, the individual or group that identified the hazard should coordinate with an appropriate Contractor official, who will direct the shutdown or other actions, as required.  Such mitigating actions should subsequently be coordinated with the DOE Field Office Manager and Contractor management.  The suspension or stop work order should be promptly confirmed in writing from the Contracting Officer.

(b) In the event of a non-imminent health and safety hazard identified by facility line managers, facility operators, health and safety personnel overviewing facility operations, or by independent oversight organizations, the individual or group identifying the potential health and safety hazard may recommend facility shutdown.  However, the recommendation must be coordinated with Contractor management, and the responsible Field Office Manager.  Any written direction to suspend operation should be issued by the Contracting Officer.

(c) Imminent Health and Safety Hazard is a given condition or situation which, if not immediately corrected, could result in serious injury or death, including exposure to radiation and toxic/hazardous chemicals.  Imminent Danger in relation to the Facility Safety Envelope is a condition, situation or proposed activity which, if not terminated could cause, prevent mitigation of, or seriously increase the risk of (1) Nuclear Criticality, (2) Radiation Exposure, (3) Fire/Explosion, and/or (4) Toxic/Hazardous Chemical Exposure.

(d) DOE personnel designated as Facility Representatives provide technical oversight of operations to help line management assure that the facilities are operated in a safe, healthful, and environmentally acceptable manner.  As such, they have Stop Work and Shutdown Authority.


H.4
AUTHORIZATION AGREEMENT 

(a) The purpose of this clause is to 1) formalize the Contractor’s and the DOE’s utilization of Authorization Agreements substantially in the format of Authorization Agreement Nos. RFETS-006 (Building 559) and RFETS-013 (750/904 Pads) both of which can be found in Section J, Attachment G of this Contract; and 2) establish the process for development and administration of Authorization Agreements.

(b) The Contractor and the DOE will periodically negotiate separate Authorization Agreements for designated Site facilities and activities.  Each Authorization Agreement will identify the Authorization Basis, which includes the DOE approved facility or activity safety basis and contains a control set, that when fully implemented, will support the safe performance of work on Site.  An Authorization Basis may be changed to update a facility or activity’s safety basis in accordance with Site procedures.  The current authorization basis for Site facilities and activities is reflected in the Authorization Basis Document List.

(c) Authorization Agreement(s) will be signed by the Contracting Officer and the Contractor’s President.  The effective date for each current and future Authorization Agreement will be the date of the signature of the party last to sign the Authorization Agreement, and on this date it will be considered incorporated into this Contract by reference.  Some Authorization Agreements will contain the date by which the Authorization Basis in the Authorization Agreement must be completely implemented if not already implemented at the time of the signature of the party last to sign the Authorization Agreement. 

(d) Except for changes made to an Authorization Basis, under the procedures referred to in subparagraph (c) above, an Authorization Agreement may only be changed bilaterally in writing by the Contracting Officer and the Contractor’s President.  Changes to an Authorization Agreement shall be considered incorporated into this Contract by reference.

H.5
PERFORMANCE GUARANTEE AGREEMENT

tc \l1 "H.12
PERFORMANCE GUARANTEEThe Contractor's Guarantor organizations have provided a Performance Guarantee Agreement in a manner and form acceptable to the Contracting Officer assuring the performance, duties, and responsibilities of the Contractor will be satisfactorily fulfilled.  The Performance Guarantee Agreement is attached to and made a part of this contract in Section J, Attachment A.

H.6
ROCKY FLATS CLEANUP AGREEMENT

The Rocky Flats Cleanup Agreement (RFCA), as of October 1, 1999, is the legally binding agreement between the Department of Energy (DOE), the Environmental Protection Agency (EPA), and the Colorado Department of Public Health (CDPHE) to accomplish the required cleanup of radioactive and other hazardous substances contamination at and from the Rocky Flats Environmental Technology Site (RFETS).  The Contractor agrees to plan and perform the work under this contract consistent with the implementation of the RFCA requirements and milestones.

H.7
ASSIGNMENT OF SUBCONTRACTS

The Government reserves the right to direct the Contractor to assign to the Government or another contractor any subcontract awarded under this contract.

H.8
INTERNAL AUDIT
The Contractor agrees to conduct internal audits and examinations, satisfactory to DOE, of records, operations, expenses, and transactions with respect to costs claimed to be allowable under this contract.  The Contractor shall submit, for the approval of the Contracting Officer, an audit plan for internal audits of the Contractor and for audits of prime onsite, cost type subcontractors.  The official audit report(s), including the working papers (as required), shall be submitted or made available to the Contracting Officer or his/her designee.  This clause does not supersede the Government's right to perform self-initiated reviews, evaluations, or audits directed at improving the efficiency of operations and an overall reduction in cost.

H.9
RESPONSIBILITIES FOR OPERATION/ TERMINATION OF BENEFITS SYSTEMS
(a) During the final six months of this contract, the Contracting Officer shall provide written direction to the Contractor regarding certain post-employment employee benefits systems, such as pension systems, post-retirement medical insurance, post-retirement life insurance.

(b) The Contracting Officer may direct any of a number of potential means of addressing the continuing responsibilities for these systems. The direction will identify the potential means of addressing such responsibilities that may include, but are not limited to: termination of the plans in accordance with relevant laws and regulations, continuation of the plans on a "pay-as-you-go" basis under a separate contract with the Contractor, or transfer of plan responsibilities to another contractor or a third party.  The selection among these options is at the sole discretion of the Contracting Officer.  The Contractor will implement the option as directed by the Contracting Officer.

(c) To the extent that the Contractor incurs costs under this contract in implementing the Contracting Officer direction, the Contractor's allowable costs will be reimbursed according to the Allowable Cost and Payment provisions of this contract.

H.10
LITIGATION SUPPORT AND LITIGATION MANAGEMENT PLAN 

(a)
The Contractor shall prepare a Litigation Management Plan, in accordance with the requirements set forth in the Department of Energy Office of General Counsel Legal Services and Litigation Management Policies and Procedures that shall be submitted to the Contracting Officer for approval within 60 days of contract award. The plan shall include procedures to manage both the costs and substantive aspects of litigation, and shall address and apply to subcontractor litigation the costs of which will be reimbursable as a direct cost. The plan should be consistent with the DOE policy favoring Alternative Dispute Resolution (ADR) techniques where appropriate and beneficial to the Government. The plan will be revised from time to time to conform to litigation management and ADR policies established by DOE.

(b)
The Contractor may, with the prior written authorization of the Contracting Officer or the Contracting Officer’s Representative, and shall, upon the request of the Government, initiate litigation against third parties including proceedings before administrative agencies, in connection with this contract. Unless otherwise directed by the Contracting Officer or the Contracting Officer’s Representative in writing, the Contractor shall furnish, immediately, to the Contracting Officer’s Representative, copies of all filings and papers received by the Contractor with respect to such action. The Contractor shall proceed with such litigation in good faith and as directed from time to time by the Contracting Officer or the Contracting Officer’s Representative, and in accordance with the DOE-approved Contractor litigation management plan (including case management and cost guidelines) and as set forth in the DOE Office of General Counsel Legal Services and Litigation Management Policies and Procedures, as such procedures may be revised from time to time, and if not otherwise made unallowable in this contract.

(c)
The Contractor shall give the Contracting Officer and the Contracting Officer’s Representative immediate notice in writing of any action, including any proceeding before any administrative agency, filed against the Contractor arising out of the performance of this contract. Except as otherwise directed by the Contracting Officer or the Contracting Officer’s Representative in writing, the Contractor shall furnish, immediately, to the Contracting Officer’s Representative, copies of all filings and papers received by the Contractor with respect to such action. The Contractor shall proceed with such litigation in good faith and as directed from time to time by the Contracting Officer or the Contracting Officer’s Representative and in accordance with the DOE-approved Contractor litigation management plan (including case management and cost guidelines) and as set forth in the DOE Office of General Counsel Legal Services and Litigation Management Policies and Procedures, as such procedures may be revised from time to time, and if not otherwise made unallowable in this contract.

(d)
If any suit or action is filed or any claim is made against the Contractor, the cost and expense of which may be reimbursable to the Contractor under this contract and the risk of which is then uninsured or is insured for less than the amount claimed, the Contractor shall:


(1)
Immediately notify the Contracting Officer and Contracting Officer’s Representative and promptly furnish copies of all filings and papers received;


(2)
Authorize Government representatives to collaborate with (I) in-house or approved outside counsel in settling or defending the claim, or (ii) counsel for the insurance carrier in settling or defending the claim when the amount of the liability claimed exceeds the amount of coverage, unless precluded by the terms of the insurance contract; and,


(3)
Authorize Government representatives to settle the claim or to defend or represent the Contractor in and/or to take charge of any litigation if required by the Department when the liability is not insured or covered by bond. In any action against more than one Department Contractor, the Department may require the Contractor to be represented by common counsel. Counsel for the Contractor may, at the Contractor’s expense, be associated with the Department representatives in any such claim or litigation.

(e)
The term “filings and papers” as used in paragraph H.10 includes any document (draft or final) related to an anticipated or instant case, pending legal proceeding (judicial or administrative) involving contractor or subcontractor litigation the costs of which will be reimbursable as a direct cost.

(f)
The Contractor and its subcontractors shall provide litigation support to the Government when  requested by the Contracting Officer or Contracting Officer’s Representative in cases of actual or threatened litigation, regulatory matters, or third-party claims and subject to applicable rules and regulations. Litigation support includes, but is not limited to case preparation assistance, document retrieval, review and reproduction, witness preparation and testimony, expert witness testimony, and assisting Government counsel as necessary in response to discovery or other information related activities responsive to any legal proceeding.

H.11
KEY PERSONNEL

(a) The Contractor shall submit for DOE approval a list of key personnel within 30 days of contract award.  The personnel specified in the submittal are considered to be essential to the work being performed on this contract.  Prior to diverting to other positions or substituting any of the specified individuals, the Contractor shall notify the Contracting Officer in writing at least 30 days in advance and shall submit justification (including proposed substitutions) in sufficient detail to permit Rocky Flats Field Office evaluation of the impact on the Site Closure Project.  No diversion or substitution shall be made by the Contractor without the written consent of the Contracting Officer, provided that the Contracting Officer may ratify in writing such diversion or substitution, and such ratification shall constitute the consent of the Contracting Officer required by this clause.  Under no circumstances will a key personnel position remain unfilled, acting replacements aside, for more than four months.  Failure to adhere to this provision may be classified as a Category 3 event.

(b) Key Personnel are those positions identified by the Contractor and approved by DOE in accordance with subparagraph (a) above.  Reimbursement of severance payments made to Key Personnel will be consistent with that for non-Key Personnel.
H.12
CONTRACTOR SELF-PERFORMANCE

The Contractor is expected to provide project management and planning for the Project while subcontracting the preponderance of the work to specialized subcontractors.  It is the goal of the parties that at least 80 percent of the work (as measured by contract cost) be subcontracted.  Before deciding to perform any of the remediation, waste management, environmental restoration, decontamination, demolition, or site support services with its own forces, the Contractor shall provide a detailed make-or-buy analysis for review and approval by the Contracting Officer.  The make-or-buy analysis, as described in FAR 15.407-2 must be provided no later than 15 days in advance of any self-performance.  

H.13
 PATENT INDEMNITY SUBCONTRACTS

Except as otherwise authorized by the Contracting Officer, the Contractor shall obtain indemnification of the Government and its officers, agents, and employees against liability, including costs, for infringement of U.S. Letters Patent (except Letters Patent issued upon an application which is now or may hereafter be kept secret or otherwise withheld from issue by order of the Government) from the Contractor’s subcontractors for any contract work subcontracted on the terms and in accordance with the Federal Acquisition Regulations as may be supplemented by the Department of Energy Acquisition Regulations.

H.14
AUTHORIZATION AND CONSENT IN COPYRIGHT

In the case of suit or potential suit in copyright infringement, the Contractor may request authorization and consent in copyright from DOE.  Programmatic necessity shall be a major consideration in grant of authorization and consent.

H.15
 ROYALTY INFORMATION DURING TERM OF CONTRACT

(a) Cost of charges for royalties.  If any royalty payments are directly involved in the contract or will be charged to the Government as costs under the contract, the Contractor agrees to report to the Contracting Officer the following information relating to each separate item of royalty or license fee:

(1) Name and address of licensor.

(2) Date of license agreement.

(3) Patent numbers, patent application serial numbers, or other basis on which the royalty is payable.

(4) Brief description, including any part or model numbers of each contract item or component on which the royalty is payable.

(5) Percentage or dollar rate of royalty per unit.

(6) Unit price of contract item.

(7) Number of units.

(8) Total dollar amount of royalties.

(b) Copies of current licenses.  In addition, if specifically requested by the Contracting Officer, the Contractor shall furnish a copy of the current license agreement and an identification of applicable claims of specific patents of other basis upon which the royalty is payable.

(c) The Contractor shall follow the procedures of 48 CFR 27.204 and 48 CFR 927.206 in all subcontracting.

H.16 
ALTERNATE DISPUTE RESOLUTION


The DOE and Contractor both recognize that methods for fair and efficient dispute resolution are essential to the successful completion of the closure of the Rocky Flats site by the Target Date and for the Target Cost identified in Section B of this contract.  To facilitate the prevention and early resolution of disputes, the parties agree to the following alternative dispute resolution (ADR) provisions:  

(a)
Dispute Avoidance

(1) The Government and Contractor agree to participate in a partnering workshop, to be conducted by an experienced professional, jointly agreed upon by the parties, within 30 days after execution of the contract.  

(2) The parties also agree to jointly select a "standing neutral" to be available to help resolve disputes as soon as they arise.  This can be an individual or a company with specific expertise in this area. If a neutral cannot be agreed upon, the DOE Office of Dispute Resolution will assist the parties in this selection. The specific ADR process(es) and procedures, as well as the selection of the "standing neutral" will be determined at the partnering workshop.

(b) 
Early Resolution of Disputes

(1) The Government and Contractor shall use their best efforts to informally resolve any dispute, claim, question or disagreement, by consulting and negotiating with each other in good faith, recognizing their mutual interests, and attempting to reach a just and equitable solution satisfactory to both parties.  If an agreement cannot be reached through informal negotiations, then such disagreement shall be referred to the "standing neutral," pursuant to the procedures jointly developed in the partnering workshop.

(2) If the neutral offers a non-binding advisory opinion, it shall not be admissible in evidence in any subsequent proceeding. All costs incurred by the Contractor in connection with the "standing neutral" shall, if reasonable, be an allowable cost reimbursable under this contract.  

(c) 
Formal Complaint.  If the dispute has not been resolved through the "standing neutral" process, either party may request ADR under the Disputes Clause of the contract.

H.17
CONTRACT TRANSITION
(a) The Contractor and the DOE agree that Contractor work completed prior to the effective date of this contract, and any liabilities associated with that work shall be governed by the terms and conditions of Contract Number DE-AC34-94RF00825 (“previous contract”).  Any performance measure fee payable for incremental work completed under the previous contract up to effective date of this contract shall be paid in accordance with the terms of the previous contract.  For work completed during the previous contract (number DE-AC34-94RF00825), the Contractor shall be entitled to submit completion reports after the conclusion of that contract.  Further, the DOE and the Contractor mutually agree to release and give up all unresolved claims, and claims by the DOE as set forth on the listing of claims included as Attachment I in Section J.  Nothing in this subparagraph shall alter the obligations of the parties to close out the previous contract in accordance with its terms.  

(b) The contract terms and conditions of this contract including those relating to the payment of fee shall govern the execution of work beginning after the start date set forth in Clause F.2.  The terms and conditions governing the performance of work under contract DE-AC-34-95RF00825 shall cease to be operative irrespective of the completion date of that contract.

H.18
EVALUATION OF SUBCONTRACTORS


The DOE and Contractor are committed to zero accidents at the RFETS.  To that end, the Contractor will evaluate all site subcontractors to ensure that they have an acceptable environment, safety and health (ES&H) program, a program which contains the following values:

· Compliant with applicable local, state and federal regulatory requirements.

· Employees are properly trained and equipped to perform their assigned work.  The Company has an established orientation program for new hires.

· Policies and procedures are in place to eliminate accidents, injuries/illnesses, and damage to property and equipment.

· ES&H records are adequately and properly maintained.

· Accidents/incidents are investigated promptly and required reports are generated.  If the investigation discovers inadequacies in either the work process or the policies and procedures, the appropriate processes are put in place to avert the accident/incident in the future and personnel are provided proper training.

· Hazards are identified and appropriate measures are taken to ensure that personnel and equipment are adequately protected as a result of identified hazards.

· Employees have the right to report unsafe conditions and to interrupt or stop work without fear of reprisal.

· The frequency of ES&H meetings with employees to discuss the work to be performed and the hazards associated with the work is based upon the scope of work and commensurate with the work hazards.

· ES&H inspections/audits are conducted to evaluate effectiveness of the program.

· The Company has an average Experience Modification Rate (EMR), Occupational Safety and Health Administration (OSHA) Recordable, and Lost Workday case rate(s) of (1.0, 3.2, and 0.64), respectively, or less, for the previous three (3) years and shows an improving trend in safety performance.

· The Company has an established written Hazard Communication Program and a system within the program to maintain Material Safety Data Sheets (MSDS).

· The Company has had no willful citations from OSHA or other regulatory organizations during the previous three (3) years.

· The Company has received no citations, other than those determined to be minor violations, or fines for Price-Anderson Amendments Act (PAAA) non-compliances during the previous three (3) years.

· The Company has received no fines for Nuclear Regulatory Commission non-compliances during the previous three (3) years.

H.19
EMPLOYEE PERFORMANCE INCENTIVES AND REWARD AND RECOGNITION

The Contractor and its subcontractors may establish monetary incentive programs to motivate and recognize employees and improve performance.  Such awards will be based on a combination of individual and company performance aligned to achievement of closure mission objectives.  The annual cost of such programs will be an allowable cost to the Contractor upon Contracting Officer approval of the overall program as required by DOE Orders.  However, the cost to DOE will not exceed four percent (4%) of annual gross payroll for any given year.

H.20
Labor disputes and whistleblower actions
(a) Labor settlement costs (awards) can arise from judicial orders, negotiated agreements, arbitration, or an order from a Federal agency or board.  The awards generally involve a violation in one of the following areas:

 (1)
Equal Employment Opportunity (EEO) laws,

 (2)
Union agreements,

 (3)
Federal labor laws, and

(4) Whistleblower protection laws.

(b) An award or settlement can cover compensatory damages, or underpayment for work performed.  Reimbursement for a complainant employee's legal counsel may also be covered by an award or settlement.

(c) The allowability of these costs should be determined on a case‑by‑case basis after considering the relevant terms of the contract and the surrounding circumstances; i.e., looking behind the settlement and considering the causes. If the dispute resulted from actions that would be taken by a prudent business person (FAR 31.201‑3 and 48 CFR (DEAR) 970.3101‑3), the costs would be allowable.  However, if the dispute was occasioned by contractor actions which are unreasonable or were found by the agency or board ruling on the dispute to be caused by unlawful, negligent or other malicious conduct, the costs would be unallowable.

(d) The allocability of these costs must also be reviewed (FAR 31.201‑4 and 48 CFR (DEAR) 970.3101‑3).  In some circumstances an award may not impact direct costs, but may be determined to be an allowable indirect cost.

(e) Litigation costs incurred as part of labor settlements shall be differentiated and accounted for so as to be separately identifiable.  If a contracting officer provisionally disallows such costs, the contractor may not use funds advanced by DOE to finance litigation costs connected with the defense of a labor dispute or whistleblower action.

 (f)
Settlement and litigation costs associated with actions resolved prior to an adverse determination or finding against a contractor through judicial action or an agency board will, depending on the circumstances and facts of each case, generally be allowable, if consistent with paragraph (c) of this section.  Litigation costs associated with an adverse determination against the contractor require a higher level of scrutiny before a determination of allowability can be made.
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